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THE ECONOMIC EFFECTS OF THE SANCTIONS 
IMPOSED ON THE RUSSIAN FEDERATION 
DOTI:10.5281/zenodo.10577781 
Xang Yui, PhD, Duke University 


Abstract: The restrictive measures imposed on the Russian 
federation concern not only the State but also the entities and 
some people of power. These measures include the freezing of 
funds, illegal economic resources of a technical or material 
nature but also those that are oriented towards the production 
and use of chemical weapons and/or acts that help and 
encourage such activity. This research focuses mainly on the 
type of the aforementioned sanctions by the European Union. 
This work also seeks to analyze the legal effectiveness of these 
sanctions within the circle of the United Nations and World 
Trade Organization (WTO). Finally, the proposal of new types 
of sanctions, but also the setting of new rules against the 


Russian federation are the final objective of our work. 


Key words: restrictive measures, sanctions, European Union, 


WTO, United Nations, economic effects. 
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Introduction 
Economic sanctions or restrictive measures’ as terms used by the 
acts of the European Union and of United Nations are topics of 
discussion in the political, legal and economic spheres since 
they constitute one of the tools where the nation-states 
implement the economic and financial statecraft (Simon, 2014; 
Brzoska, 2015; Marossi, Basset, 2015; Biersteker, Eckert, 
Tourinho, 2016; Happold, Eden, 2016; Nephew, 2018; Gordon, 
Smyth, Cornell, 2019; Russell, 2022), i.e. the set of 
interventions used to pursue foreign and defense policy 
objectives. 
Foreign policy, boycott operations and/or the suspension of aid 
from one State or States (sender) have as their purpose the 
commercial isolation of another State (target) to put an end to a 
war activity or to acquire a power of leadership in the area of 
sanctions from the country that put sanctions. 
Economic coercion began from the Woodrow Wilson period 
back in 1919. The absolute isolation of a country from imposed 
economic sanctions functioned as an economic weapon, and 
ICJEU, C-455/14P, H v. Council and Commission of 19 July 2016, 
ECLI:EU:C:2016:569, published in the electronic Reports of the cases, par. 78. 
According to the CJEU, trying to give a concrete notion on sanctions: “(...) economic 
and financial sanctions (such as freezing of assets or investment restrictions), 
measures concerning travel (inter alia, travel or entry bans in the territory of the 
Member States), (...) trade measures (such as embargoes or restrictions on the 
import/export of certain goods or services) but also the suspension or termination of 


trade agreements or aid programs, as well as diplomatic measures such as suspension 
of diplomatic relations (...)”. 
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above all as a diplomatic policy that States followed to avoid 
new conflicts and economic crises in global markets. Dominant 
countries used sanctions to “control” problem countries 
(Tzanakopoulos, 2015). Certainly a financial system of this 
nature concerns serious operating difficulties within a scenario 
of very serious recession accompanied by high unemployment 
rates and a financial crisis that takes a triple form: banking, 
currency and sovereign. Positions already known worldwide and 
in our case already confirmed since 2013-2014 against the 
Russian Federation due to its first intervention towards some 
regions in Ukraine (Hofer, 2018)”. 

More or less the current sanctions are concentrated on the 


2Council of the European Union, Conclusions on Ukraine, Foreign Affairs 
Council meeting Brussels, March 3, 2014, par. 1 declared that: “(...) the European 
Union strongly condemns the clear violation of Ukrainian sovereignty and territorial 
integrity by acts of aggression by the Russian armed forces as well as the 
authorisation given by the Federation Council of Russia on 1 March for the use of the 
armed forces on the territory of Ukraine. These actions are in clear breach of the UN 
Charter and the OSCE Helsinki Final Act, as well as Russia’s specific commitments 
to respect Ukraine’s sovereignty and territorial integrity under the Budapest 
Memorandum of 1994 and the bilateral Treaty on Friendship, Cooperation and 
Partnership of 1997 (...)”. In the same spirit see also: Resolution n. 68/262 adopted 
by the General Assembly on 27 March 2014, Territorial integrity of Ukraine, 
A/RES/68/262. “(...) to desist and refrain from actions aimed at the partial or total 
disruption of the national unity and territorial integrity of Ukraine, including any 
attempts to modify Ukraine’s borders through the threat or use of force or other 
unlawful means (...)”. Executive Order n. 13660, March 6, 2014, Blocking Property 
of Certain Persons Contributing to the Situation in Ukraine: “(...) the actions and 
policies of persons including persons who have asserted governmental authority in the 
Crimean region without the authorization of the Government of Ukraine that 
undermine democratic processes and institutions in Ukraine; threaten its peace, 
security, stability, sovereignty, and territorial integrity; and contribute to the 
misappropriation of its assets, constitute an unusual and extraordinary threat to the 
national security and foreign policy of the United States, and I hereby declare a 
national emergency to deal with that threat (...)”. See also the Executive Order n. 
13662, March 20, 2014, Blocking Property of Additional Persons Contributing to the 
Situation in Ukraine. 
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sectors of new technologies, such as bans on the export of 
technology and other sensitive goods and services to the Russian 
Federation’; bans on the import of Russian oil and gas. The 
latter have been proposed and implemented only by the 
American‘ and the British governments; suspension of the most 
favored nation clause theory (the one proposed by the Canadian 
government); of a financial nature as the exclusion of a large 
part of Russian intermediaries from the SWIFT international 
messaging system; the freezing of assets held by the Central 
Bank and some Russian commercial banks (Stamegna, Boehm, 
2022)° and the confiscation of assets owned by oligarchs and 


3These are export controls to the Russian Federation of products considered 
strategic for the aerospace, maritime and defense industries. The aim is to reduce and 
prevent the Russian Federation's access to technological inputs for carrying out 
numerous production activities. The US government has also prohibited exports of 
goods from third countries in the event that their production is used as a technology 
made in the US, as is the case in Taiwan, South Korea. Within this spirit, further bans 
are also included, such as the sale of insurance-type services to Russian airlines. 

4In practice, the US government has decided to ban any type of dollar transaction 
within the US with some Russian banks, with the exception of the three main ones 
such as Sberbanm, Gazprombank and VTB. The freeze also includes the official 
reserves owned by the Russian central bank, such as the US, assets physically located 
within a foreign jurisdiction as they enjoy a foreign sovereign immunity that 
guarantees absolute protection. These are measures aimed at reducing the operations 
of the Russian Bank as well as stabilizing the ruble exchange rate. The depreciation 
recorded by the ruble severely limits the country's ability to pay for imports to bill in 
dollars and this means that we are faced with an accumulating weapon of official 
reserves that had assumed a consistent size over the years for any metric used. 

5We recall the Sberbank case which could not otherwise access clearing systems 
for its transactions throughout the United States. It also includes the CIPS system 
developed by the Chinese and the use of SWIFT which takes place at costs much 
lower than those of systems such as SPFS and CIPS which constitutes penalties 
capable of producing very high costs. According to the Council Decision (CFSP) 
2022/399 of 9 March 2022 amending Decision 2012/642/CFSP concerning restrictive 
measures in view of the situation in Belarus and the involvement of Belarus in the 
Russian aggression against Ukraine, ST/6836/2022/INIT OJ L 82, 9.3.2022, p. 9-13, 
the Central Bank of Belarus was banned and some banks in the country were also 
excluded from the SWIFT payment system. 
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politicians close to Putin and especially of the people included 
who were part of his circle of economic works including people 


of oligarchic inspiration from all over the planet. 


The purpose of sanctions for the Russian Federation 

It is obvious that the purpose of this type of sanctions results in 
the weakening of the Russian economic and financial system. 
The collapse of the ruble on the currency markets hit the less 
well-off classes and their standard of living. Such depreciation 
occurred despite the controls on capital movements which 
would limit the downward pressure of the ruble and the sharp 
rise in interest rates. 

In this spirit, the Central Bank reacted by increasing policy rates 
from 9.5 to 20%. Thus the production activity is placed in 
difficulty by the scarce availability of credit due to high interest 
rates. The Russian Federation was a reliable debtor worldwide 
before the invasion. With the invasion, however, the judgment 
has been altered as the rating agencies have brought the credit 
rating of the Russian sovereign to the status of junk. The price of 
Russian bonds in rubles fell to zero reaching a minimum of 20 
cents per dollar, thus reflecting the consequences of sanctions 
and the conflict on the ability to repay debt and honor coupons. 
The crisis of confidence in the world market also reflects a crash 


in the stock market at the same time. The depreciation of ruble, 
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the production difficulties and the higher level of interest rates 
have generated a substantial crisis in the Russian economic- 
financial system and above all in the banking system. The 
conversion of bank deposits into circulating currency has given 
rise to the classic rush to bank branches and the attempt to sell 
shares in listed companies causing a collapse of the stock market 
and the temporary closure of the market itself. 

This package of penalties has led to difficulties in carrying out 
production and consumption. There has been a growing 
difficulty in supplying businesses with basic necessities despite 
the numerous attempts to seize increasingly scarce goods. 

It is obvious that the sanctions are intended to hit the Russian 
people and moreover the road to poverty is now more than open. 
At the state level, Russian isolation is now commonplace due to 
the lower supply of raw materials of which Russia is a world 
leader in various sectors such as copper, crude oil, nickel, 
natural gas, etc. The world-wide discourse of energy and food 
security is now a reality given that the functioning of the global 
value chain (GVCs) will be influenced by the growing difficulty 
in handling maritime traffic affected by post-covid containment 
measures. We expect a reduction in the growth rate of the world 
economy which could be between | and 2 percentage points. 
Finally, the inflation rate could significantly accelerate the price 


of oil by 50%. 
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Restrictive measures, limits and scope in the conflict 
between the Russian Federation and Ukraine 

Apart from the economic effects that the aforementioned 
sanctions cause, their main purpose is to reduce the length of the 
conflict. It is obvious that the Western world and the European 
Union will dominate the international financial system. 

The EU was based on art. 20TEU and 215TFEU (Berry, 
Homewood, Bogusz, 2019; Mangas Martin, 2019; Blanke, 
Mangiamelli, 2021) to adopt such restrictive measures that are 
used primarly in international crisis situations. However, the 
Security Council was unable to adopt resolutions relating to 
coercive measures not involving the use of force, according to 
the former art. 41 of the Chapter of the UN (De La Sablicre, 
2018; Butchard, 2020; Novosseloff, 2021). After the “special” 
invasion that Putin started at the end of February 2022, the EU 
from Ist March authorized new generation sanctions, of an 
original nature that we have not seen in other cases, i.e. it was 
decided to suspend the activities of the online newspaper 
Sputnik of the state television broadcaster Russia Today 
according to decision 2022/351°, counteracting in such a way 
disinformation activities against civil society in EU Member 
States as well as neighboring countries. The decision just 
~~ 6See, Décision (PESC) 2022/351 du Conseil du ler mars 2022 modifiant la 


décision 2014/512/PESC concernant des mesures restrictives eu égard aux actions de 
la Russie déstabilisant la situation en Ukraine, OJ L 65, 2.3.2022, p. 5-7. 
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mentioned was based on the syllogism that: 


“the media in question play an essential role, instrumental in promoting and 
supporting the aggression against Ukraine and the destabilization of 
neighboring countries (...)”. 


Position based also on art. 11, 16, 17 and 42 of the Charter of 
the Fundamental Rights of the EU (CFREU) (Peers et al. (eds.), 
2021; Ripol Carulla, Ligartemendia Uceizabarrena, 2022; 
Casarosa, Moraru, 2022)’. 

As early as 22 February 2022, the High Representative of the 


Union condemned the Russian decision to invade the internal 


7The CJEU and the year 2015 was hit by the High Court of Justice (England & 
Wales), Queen's Bench Division (Divisional Court) and an appeal for a preliminary 
ruling regarding the validity of some restrictive measures. We are talking about the 
case: C-72/15, PJSC Rosneft Oil Company of 28 March 2017, ECLI:EU:C:2017:236, 
published in the electronic Reports of the cases. In particular, the request for a 
preliminary ruling was based on a pending judgment between PJSC Rosneft Oil 
Company (one of the companies subject to the EU restrictive measures) and the UK 
authorities. The request was declared inadmissible by the Court because it had not 
been presented pursuant to art. 263, §4. The English judges had asked the CJEU to 
give a preliminary ruling pursuant to art. 267 TFEU on the validity of the legislation 
on sanctions (such as the relative decision 2014/512 and regulation 833/2014). the 
Court based itself on the principle of effective judicial protection by stating that in art. 
47 CFREU of the EU implies that “the exclusion of the jurisdiction of the Court in the 
field of CFSP must be interpreted strictly” (par. 74). And the Court: “(...) has 
jurisdiction to give a preliminary ruling, pursuant to article 267 TEU, on the validity 
of an act adopted on the basis of the provisions relating to the CFSP (...) to the extent 
that the request for a preliminary ruling concerns the monitoring of compliance with 
article 40 TEU by the decision in question or on the review of the legality of the 
restrictive measures against natural or legal persons (...)” (par. 81). As a consequence 
and according to the CJEU, the EU legislator is entitled to: “(...) a wide discretion in 
sectors that involve political, economic and social choices on his part and in which he 
is called to make complex assessments (...) the legitimacy of a measure adopted in 
these sectors it can be undermined only if the measure is manifestly inadequate with 
respect to the objective that the competent institution seeks to pursue (...)” (para. 91). 
The purpose of the measures adopted in the Russian oil sector was to: “(...) increase 
the costs of the actions of the Russian Federation aimed at undermining the territorial 
integrity, sovereignty and independence of Ukraine, and to promote a peaceful 
solution of the crisis. This measure was therefore not manifestly inappropriate with 
respect to the objective that the competent institution intended to pursue (...)” (par. 
92). 
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territory of Ukraine. Both the EU and G7 members have used 
restrictive measures in the face of the threat of an armed attack. 
In this spirit, the German government unilaterally decided to 
adopt coercive measures by suspending certification activities 
relating to the North Stream II gas pipeline. As we can see, the 
diplomatic path was not used in this case both by the organs and 
members of the UN but also by the cycles of the EU. In reality, 
the EU was left with only a few condemnation statements by the 
institutions and not by the EU*. The EU has followed its 
sanctions by imposing retaliatory measures given the suspension 
of the bilateral agreement’ on facilitating the issuance of visas to 
certain categories of Russian citizens and entrepreneurs'® by 
prohibiting as a retaliatory measure the issue of so-called gold 
passports to rich Russian citizens who have relations with the 
Russian government in exchange for investments'’. 


8See from the European Commission the Press statement by President Von Der 
Leyen on Russias’s aggression against Ukraine of 24 February 2022; the Conclusions 
of the European Council of 22 February 2022; Declaration by the High Representative 
on behalf of the European Union on the invasion of Ukraine by the armed forces of 
the Russian Federation of 24 February 2022; Aggression as confronting with Europe: 
Speech of President Metsola on Ukraine of 24 February 2022. 

9Council Decision (EU) 2022/333 of 25 February 2022 on the partial suspension 
of the application of the Agreement between the European Community and the 
Russian Federation on the facilitation of the issuance of visas to the citizens of the 
European Union and the Russian Federation, ST/6622/2022/INIT, OJ L 54, 
25.2.2022, p. 1-3. 

10“(...) prominent entrepreneurs who operate in economic sectors that are a 
significant source of income for the government (...)”, according to the Council 
Decision (CFSP) 2022/329 of 25 February 2022 amending Decision 2014/145/CFSP 
concerning restrictive measures in respect of actions undermining or threatening the 
territorial integrity, sovereignty and independence of Ukraine, ST/6557/2022/INIT, 
OJ L 50, 25.2.2022, p. 1-3. 

11See, Council Decision (CFSP) 2022/265 of 23 February 2022 amending 
Decision 2014/145/CFSP concerning restrictive measures in respect of actions 
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The EU in relation to foreign investments had already adopted 
the Regulation n. 2019/452 from 19 March 2019" to ensure the 
protection of security and public order in the event that the 
objectives are threatened by foreign direct investments. Foreign 
direct investments by Russian and Belarusian investors may in 
practice constitute a threat to public security and order, thus 
highlighting the verification and _ carefully examining 


investments that have to do according to the regulation with: 


“associated persons or entities, controlled or influenced by the two 
governments, as the latter have a strong incentive to interfere with critical 
activities in the EU and to use their ability to control or direct Russian and 
Belarusian investors in the EU (...)””. 


With the decision 2022/313 of the Parliament and of the Council 
of 24 February 2022 the EU covered Ukraine's balance of 
payments support needs by granting related loans exceeding 1.2 
billion euros as an inspired macro-financial support, rectius 
based on art. 212TFEU. Obviously, this position had as its 
purpose the commitment of third countries to respect the values 


shared with the EU. 


undermining or threatening the territorial integrity, sovereignty and independence of 
Ukraine, ST/6456/2022/INIT, OJ L 421 , 23.2.2022, p. 98-108. Council Implementing 
Regulation (EU) 2022/260 of 23 February 2022 implementing Regulation (EU) No. 2 
69/2014 concerning restrictive measures in respect of actions undermining or 
threatening the territorial integrity, sovereignty and independence of Ukraine, 
ST/6458/2022/INIT, OJ L 421, 23.2.2022, p. 3-14 which allowed 22 people to be 
included in the black lists. 

12Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 
March 2019 establishing a framework for the screening of foreign direct investments 
into the Union, PE/72/2018/REV/1, OJ L 791, 21.3.2019, p. 1-14. 

13Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 
March 2019 establishing a framework for the screening of foreign direct investments 
into the Union, op. cit. 
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It is obvious that the Russian Federation has welcomed such 
measures as an act of war. Of course, these are acts that violate 
the prohibition on using force and are not incisive. They 
considered themselves as a tool that prevents the spread of the 
conflict, but in practice we have seen that this was not the case. 
The European Union through the Council has prohibited 
operations relating to the management of foreign exchange 
reserves of the Central Bank of Russia as well as those involving 
the activities of that body'’* with members of G7. In reality, it 
prevented the Russian central bank from using reserves to 
stabilize the ruble and as a consequence of not being able to 
support banks and related companies from the financial effects 
caused by the restrictions. Access to reserves allows the Russian 
Federation to contain global isolation effects for a long time. 
The measures also against the Central Bank of Iran were aimed 
at excluding military activities with the use of nuclear weapons, 
i.e. nuclear proliferation which has been suspended since 2015 
as also decided by the G20 group. However, the debate remains 
open that not all Member States have decided to exclude all 
Russian banks from a barrier that will create problems of 
poverty and not only at the Russian economic level. In this spirit 
14See, Council Decision (CFSP) 2022/335 of 28February 2022 amending 
Decision 2014/512/CFSP concerning restrictive measures in view of Russia’s actions 
destabilising the situation in Ukraine, OJ L 57, 28.2.2022, p. 4-6. Council Regulation 
(EU) 2022/334 of 28 February 2022 amending Council Regulation (EU) No 833/2014 


concerning restrictive measures in view of Russia’s actions destabilising the situation 
in Ukraine,OJ L 57, 28.2.2022, p. 1-3. 
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it is also forbidden to export euro-denominated banknotes to 
Russia to invest, participate in or otherwise contribute to 
projects financed by the Russian Direct Investment Fund”. 

According to the Council Decision (CFSP) 2022/264'° and the 
Council Regulation n. 2022/262(EU)" , the disbursement of new 
loans and credits to legal persons, entities and/or bodies that 
may act on behalf or under the direction of the Russian Central 
Bank were prohibited. With the Council Decision (CFSP) n. 
2022/266'* and the Council Regulation n. 2022/263'°, yet 
another set of restrictive measures of an economic nature was 
approved and decided with the aim of prohibiting trade and the 
provision of services in the energy, telecommunications and 
transport sectors even in areas that had not been controlled since 


2014, namely Donetsk and Luhansk (Moret, Biersteker, 


15Council Implementing Regulation (EU) 2022/336 of 28 February 2022 
implementing Regulation (EU) No 269/2014 concerning restrictive measures in 
respect of actions undermining or threatening the territorial integrity, sovereignty and 
independence of Ukraine, OJ L 58, 28.2.2022, p. 1-18. 

16Council Decision (CFSP) 2022/264 of 23 February 2022 amending Decision 
2014/512/CFSP concerning restrictive measures in view of Russia’s actions 
destabilising the situation in Ukraine, ST/6493/2022/INIT, OJ L 42I, 23.2.2022, p. 
95-97. 

17Council Regulation (EU) 2022/262 of 23 February 2022 amending Regulation 
(EU) No 833/2014 concerning restrictive measures in view of Russia’s actions 
destabilising the situation in Ukraine, ST/6480/2022/INIT, OJ L 42I, 23.2.2022, p. 
74-76. 

18Council Decision (CFSP) 2022/266 of 23 February 2022 concerning restrictive 
measures in response to the recognition of the non-government controlled areas of the 
Donetsk and Luhansk oblasts of Ukraine and the ordering of Russian armed forces 
into those areas, ST/6482/2022/INI, OJ L 42], 23.2.2022, p. 109-113. 

19Council Regulation (EU) 2022/263 of 23 February 2022 concerning restrictive 
measures in response to the recognition of the non-government controlled areas of the 
Donetsk and Luhansk oblasts of Ukraine and the ordering of Russian armed forces 
into those areas, ST/6484/2022/INIT, OJ L 421, 23.2.2022, p. 77-94. 
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Giumelli, Portela, Veber, Bastiat-Jarosz, Bobocea, 2016). We 
are talking about restrictions on exports of equipment, 
technologies and services for the energy industry with the 
exception of the nuclear industry, energy transport, steel 
products and luxury goods. The European Council of EU has 
imposed restrictions on exports of goods and technologies on the 
provision of related services but also restrictions on exports of 
certain goods and technologies, thus avoiding the contribution to 
development in the military, technological, defense and security 
sectors of the country. 

The restrictive measures are not followed by Turkey and Serbia. 
This happened because Turkey since for years it has been in an 
endless negotiation to enter the EU which is currently suspended 
and Serbia for political reasons given that the association and 
stabilization agreement between the European community and 
Serbia dating back to 2013 has obtained a position contrary to 
and outside the spirit of EU foreign policy. 

Economic isolation was aimed at peace and security but also at 
weakening the government leadership of the aggressor country. 
As a final aim the ceasefire but also the punishment of the 
people involved in this type of aggression that will be difficult 
as we have seen on other occasions. In our opinion, the 
restrictions should have been made long before and not after the 


Russian invasion. The intrusive attitude of the Russian 


Yearbook of European Union and Comparative Law-YEUCL, vol. 1, 2022 ISSN:2732-9909 


247 


Federation as well as the Russian allies at the European level 
were things that all the European institutions have known very 
well for years. Of course, from a legal point of view, the 
restrictive measures taken by a regional organization such as the 
EU are coercive and do not involve the use of force to react to 
serious violations of jus cogens rules. The future will show the 
effectiveness of these restrictions given that the conflict will 
continue for months to come but it is certainly not enough to be 
a step that shows concrete and swift work that the EU has 


brilliantly shown that it is capable of facing crises worldwide. 


Economic restrictions against the Russian Federation and 
international trade 

The economic restrictions it is obvious that they have negative 
results not only for the country that suffers such restrictions but 
also for other third countries and especially countries that are 
importers of supplies. Trading companies cannot find easy 
merchant routes after the closure of Ukrainian ports. Navigation 
in the Black Sea and the Azov Sea is restricted. As well as 
restrictions in the Bosphorus where imposed by Turkey that 
implemented the articles of the Montreaux Convention of 20 
July 1936, which imposes limits on the navigation especially of 
warships through the Dardanelles. Limits which included 


airways for Russian-flagged aircraft. 
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In practice, all the measures adopted were also in place with 
those of the United Nations Security Council according to art. 
41 of the Chapter of the UN that allow the adoption of measures 
not involving the use of force when one of the situations based 
on art. 19 of the Charter of the UN. Restrictive measures involve 
all kinds of embargoes, boycotts and quantitative restrictions on 
trade such as prescribing specific licensing or packaging 
requirements. However, these rules could violate the clauses of 
the agreements of WTO in particular the General Agreements on 
Tariffs and Trade (GATT) and of the General Agreement on 
Trade in Services (GATS) (Zleptnig, 2010) and especially the 
principles of reciprocity and non-discrimination in commercial 
relations. In particular, art. I, par. 1 of GATT as well as art. II of 
GATS provide for equal treatment with respect to similar 
products originating in or destined for the territories of all 
contracting parties to the signed agreements. Canada was among 
the first countries that after the invasion on 3 March 2022 
withdrew this privilege from goods coming from Belarus and 
the Russian Federation. Measure also announced by the EU to 
be adopted within the spirit and principles of the WTO. 

Goods and services from the Russian Federation may incur 
higher duties given the quantitative restrictions on the export of 
different categories of goods that can cause violations of art. IX 


GATT, relating to the quotas and limitations imposed on air, sea 
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and land transport which thus impose a violation of the rule of 
free transit of goods and services in the territories of the 
Contracting Parties. 

In this spirit, art. 23 of the Understanding on rules and 
procedures governing the settlement of disputes prohibits 
recourse to unilateral self-help measures by imposing the 
obligation to use the dispute resolution system provided for in 
the relevant agreement. Interpretation that has been confirmed 
by various panels in the past as for example in the case US- 
Shrimp (par.7.43) (O’Connell, 1994; Joyner, Tyler, 2000; Kelly, 
2005)? and Canada Aircraft credits and Guarantees (par. 7.170) 
(Froese, 2010; Frankel, 2015)*’ which both declared as 


20Appelate Body Report, US-Shrimp case, 6 November 1998, par. 164, “(...) it 
may be quite acceptable for a government, in adopting and implementing a domestic 
policy, to adopt a single standard applicable to all its citizens throughout that country. 
However, it is not acceptable, in international trade relations, for one WTO Member 
to use an economic embargo to require other Members to adopt essentially the same 
comprehensive regulatory program, to achieve a certain policy goal, as that in force 
within that Member’s territory (...)”. Panel Report, US-Tuna case, 16 June 1994, 
adopted, par. 5.26: “(...) however article XX were interpreted to permit contracting 
parties to take trade measures so as to force other contracting parties to change their 
policies within their jurisdiction (...) the balance of rights and obligations among 
contracting parties, in particular the right of access to market, would be seriously 
impaired. Under such an interpretation the General Agreement could no longer serve 
as a multilateral framework for trade among contracting parties (...)”. According to 
O’Connell: “(...) Unilateral actions are lawful under public international law. Under 
the customary international law doctrine of countermeasures, states may take 
otherwise unlawful action in response to prior unlawful action as long as the response 
is necessary and proportional (...) the United States may continue to take action 
against environmental breaches through trade measures that violate the GATT when it 
can show that it is responding to an unlawful action and the measure is necessary and 
proportional (...) violating the GATT for environmental protection, within the 
parameters of the rules governing countermeasures, is lawful under international law 
(...)”. According to Kelly: “(...) intends to demonstrate how a judicial undocumented 
activity is to the detriment of the weaker States (...)”. 

21WT/DS222/R 28 January 2002. 
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prohibited the measures taken unilaterally by States outside of 
the procedural framework managed by the Dispute Settlement 
Body. Provisions which render illegitimate any unilateral 
coercive measure of a commercial nature taken by one Member 
State against another. 
Positions that are foreseen by the system of international 
economic law. While art. XX GATT” and art. XIV GATS 
(Hoekman, 2011) outline a series of general exceptions and art. 
XXI GATT (Kithardis, 2016; Pelc, 2016; Ravikumar, 2016; 
Dawidowicz, 2017)? and XIVbis GATS and l’att. 73 of TRIPS 
(Grosse Ruse-Khan, 2012) offer the opportunity to adopt 
measures on the basis of essential security requirements and 
with the aim of commercial liberalization, allowing Member 
States to adopt measures that have the effect of restricting 
commercial traffic and protecting non-economic values and 
needs. Measures that we have not actually seen up to now in 
practice. 
Art. XXI GATT provides for the security exception directly 
22Globalization and its impact on the full enjoyment of all human rights- 
Preliminary Report of the Secretary General, UN DocA/55/342, 31 August 2000, par. 
13 and 17, “(...) there is an unavoidable link between the international trading regime 
and the enjoyment of human rights. (...) The exceptions referred to (in article XX) 
call to mind the protection of the right to life, the right to a clean environment, the 
right to food and to health, the right to self determination over the use of natural 
resources, the right to develop and freedom from slavery to mention a few (...)”. 
23°(...) A State taking such measures under GATT article XXI (b) does not need 
to give any prior or contemporaneous notice to the WTO or its members that it is 
taking such measures. Neither is the State required to provide evidence of its 
assessment of “essential security interests” to the satisfaction of the WTO or its 


Members, or to seek approval or subsequent ratification of the measures from the 
WTO Members (...)”. 
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linked to the objectives of peace protection and maintenance of 
international security by the Charter of the UN as well as letter 
b) of the same provision that prescribes measures decided in the 
period of each war to save international economic relations. In 
practice, Ukraine has applied a total embargo to products 
coming from the Russian Federation and has not applied the 
agreements of the WTO towards the same State. The measures 
of this type, certainly coercive, adopted by Ukraine and other 
States against the Russian Federation and Belarus are legally 
legitimate and fall within the rules of the exception clauses. 

Already in 2016 Ukraine and the Russian Federation reached a 
decision that was based on the interpretation of the security 


I**. A decision as a result of the 


exception pursuant to art. XX 
non-achievement of friendly relations between the two countries 
since February 2014 which led the Russian Federation to limit 
the transit through the territory of Ukrainian goods destined for 
the Asian market (Hellquist, 2016). Ukraine contested this type 
of restrictions on the WTO based on art. V GATT and various 
commercial commitments provided for in the Protocol of 
Accession of the Russian Federation to the Organization. The 
Russian Federation has invoked art. XXI (b) (111) GATT which 
provides for a member of the WTO to undertake: “(...) essential 
security interests in time of war or other emergency in 
international relations (...)”. The panel decided that the Russian 


24WT/DS512/R 5 April 2019 (19-2105) Page: 1/13. 
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Federation had satisfied the requirements to invoke the 
exception and gave the interpretation of the emergency in 
international relations as a: 


“(...) situation of armed conflict, or of latent armed conflict, or of heightened 
tension or crisis, or of general instability engulfing or surrounding a State 


ae 
Therefore the justification of the restrictive measures are based 


on art. XXI (b) (iii) GATT and the evidence for this 
interpretation is the relations between Ukraine and the Russian 
Federation which have been worsened causing concern in the 
international community, i.e. the situation on the part of the 
General Assembly of the UN and unilateral measures by 
numerous governments. 

Within this spirit, we can say that the unilateral measures of an 
economic nature within the WTO have triggered the reaction of 
States as happened for example in 2017 when Qatar made 
recourse to the dispute resolution body for the actions taken by 4 
States: Bahrain, Egypt, Saudi Arabia and United Arab Emirates. 
These are coercive measures adopted by States that violated the 
Organization's rules by preventing the freedom of transit of 
goods and frustrating most of the commercial exchanges 
between the countries. The panel that was set up recognized the 
existence of a state of tension and the logical spirit of breaking 
off diplomatic relations between these countries, given that the 


Saudi government has adopted measures based on _ the 


25Par. 7.75-7.76. 
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justification of security. There is no elaboration or analysis in 
the report regarding the nature of the emergency situation that 
could justify trade restrictive measures”. But does every 
Member State of the WTO, that does not have friendly relations 
with another neighboring State for x reasons, impose unilateral 
restrictions? 

The history of the WTO so far has shown that perhaps the only 
cases set out above are perhaps the only ones. This “attitude” in 
extremis was heralded by the doubt that the current conflict was 
considered a situation of war or emergency in international 
relations. Emergency that is based at an international level on 
art. XXI and related agreements on the matter. It is certainly 
necessary to verify whether the Ukrainian State can also 
disregard the obligations imposed by agreements that are not 
strictly commercial, given that Ukraine spoke in a generic way 
of WTO Agreements which also includes both the WTO 
agreement, the resolution of disputes and the related agreement 
of Trade Policy Review Mechanism as Amended by the General 


Council?’ 


. The security basis included as an exception clause 
that has been referred to the obligations present in the 
agreements in which they are contained and could be invoked 
only in reference to obligations under the GATT, GATS and 
TRIPS. Exception clauses that we can justify even if they are 


26WT/DS567/R 16 June 2020 (20-4200) Page: 1/125. 
27Revision, effective as of 1 Jan. 2019. 
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adopted by Canada, EU, etc. given that they do not contain any 
reference to emergency situations and directly involve the State 
that invokes the exception and refers to generic essential 
security interests. 

In this spirit, the discourse of the prohibition of the use of force 
in international relations, the protection of territorial integrity 
and the political independence of other States as well as the 
obligation to peacefully resolve disputes has never entered. The 
clauses used did not limit the scope of application to situations 
of a national nature, such as letter (c) of art. XXI GATT which 
made a reference to the Charter of the UN and the obligations 
related to the maintenance of international peace and security 
thus allowing the Members of the WTO to disregard obligations 
ex GATT and to continue along the path of coercive measures 
by the Security Council on the basis of articles 39 and 41 of the 
Charter of the UN (Schwartzberg, 2016). 

Thus it would be obvious that the suspension of commercial 
obligations must also be applied partially in countries not 
directly involved in the Russian-Ukrainian conflict. In that case 
it is obvious to ask in what situation exceptions can be used and 
how they are involved with national security and whether they 
are needed to deal with the relevant emergency each time. If we 
agree that international security is not the same as the national 


security of each individual Member of the WTO, EU or of the 
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UN that means that the control of any bodies charged with 
establishing the legitimacy of such measures under the system 
dispute resolution is not completely non-justiciable. Because 
within this spirit, the aforementioned panels can also decide in 
good faith on any appeal to the exception, the reasons for the 
rules invoked and the results obtained in time if they are in the 
spirit of the principles of WTO. 

What interests us is that the provisions of art. XXI GATT 
contained in the other WTO agreements may offer a certain 
margin of justification for coercive measures of a unilateral 
nature which are prohibited by the Settlement of Dispute and are 
contrary to the provisions of the accords of WTO. It is necessary 
to demonstrate that the measures have been undertaken 
reasonably and without abuse, because otherwise there will be 
no justifications in the special regime of WTO for such type of 
measures. The dispute resolution system of WTO could again 
confront this system by virtue of measures taken against the 
Russian Federation and to a lesser extent against Belarus and 


other States involved in the conflict. 


Concluding remarks 
The restrictive sanctions we have noted so far, to try to end the 
conflict between Ukraine and the Federation are part of another 


much more dangerous war as they are based on restrictions of an 
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economic and later political and diplomatic character. They are 
the basis for kinetic warfare on a larger scale that we have 
noticed for the first time in the international context. Of course 
everyone hopes that the current crisis will be resolved quickly, 
but the scenario of continuation of the sanctions could generate 
unexpected and unpredictable reactions and responses from 
legal scholars, economists, philosophers, sociologists, etc. 

The problem always arises that the redistribution of costs in the 
implementation of the common foreign and security policy of 
the EU and especially in the sector of the sanctions generates 
different costs for the Member States and third countries of the 
EU, raising debates relating to the identification of 
compensation and sharing mechanisms within the Union. 

It is normal as we have seen in recent years that the EU has 
followed the path of growth in the sector of restrictive measures 
following the work of the United Nations in the sector. We must 
not confuse that it seeks to cover the work of the UN but 
autonomously seeks to reinvigorate its role in the field of human 
rights protection as well as violations of international 
obligations to give some response to its regional role and its 
values. The restrictive measures are aimed not only at the 
ceasefire but also at targeting states that do not respect the 
principles of democracy, respect for human rights, the 


proliferation and use of chemical weapons and the territory of 
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other states. Restrictive measures are connected not only with 
states and entities in a general way but also with people, 
therefore they include freezing of funds, economic resources 
that come from illegal aid against managers or providers of 
financial, technical or material support or companies involved in 
production and for use of chemical weapons and those who 
generally help and encourage such activity. Each State has its 
own culture and its own trade, so that each restriction is aimed at 
targeting the sectors that have the highest level of 
commercialization and beyond. We are talking about strategic 
sectors such as energy. 

Within this spirit also natural or legal persons enter who take 
advantage of the Russian leadership without necessarily having 
contributed to the destabilization of Ukraine. Of course it 
remains large if the registration of these people on the black list 
is proportionate to the goal to be achieved. This is a clearly 
political path and difficult to implement since in this case the 
Council is called to play the role of the arbitration judge since it 
is the institution that controls and decides the limits imposed on 
natural or legal persons. And the problem is that whoever has 
relations with the President of a country must be subjected to 
restrictive measures in the event of invasion of a foreign 
country? Not necessarily the conduct of every entrepreneur has 


an influence on decision-making power and/or is a danger to 
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democracy and support for the rule of law and human rights. We 
need an international offense made and proven to be taken 
measures against individuals and legal entities, which leads to 
extensive discussions within the EU, 1.e. if until now the people 
who are affected by these sanctions really had relations and 
committed international crimes and had to suffer economic and 
any other decided types of restrictions. 

The Council has ample discretion which includes the freedom to 
continue to apply sanctions where positive democratic political 
developments in the third country are such as to cast doubt on 
whether the measures adopted serve to consolidate democracy in 
that country. We are talking not only about the EU's foreign and 
defense policy but also about a quantitative and qualitative 
policy consistent with the guidelines and foundations of the EU 
with the set of values on which it is based. 

The sanctions are not comparable with the rule of law and do 
not consolidate respect for that status and the rights involved. 
The decisions approved by the EU many times have caused 
certain doubts about its competence, therefore the Court of 
Justice of the European Union (CJEU) and the General Court 
(GC) is competent to resolve such situations*’. The decisions of 
the GC have an autonomous role and cannot be traced back to 
the related elements present in the rule of law check list given 


28GC, T-731/15, Klyuyev v. Council of 21 February 2018, ECLI:EU:T:2018:90, 
not yet published, parr. 76-77. 
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the exhaustive one and the constituent elements of the notion 
that include the principles of legality, legal certainty and the 
prohibition of arbitrariness of the executive power, the 
independence and impartiality of the judge as well as effective 
judicial review regarding respect for fundamental rights and 


equality before the law. 
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